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VIRGINIA: 
IN THE CIRCUIT COURT OF THE CITY OF RICHMOND 
JOHN MARSHALL COURTS BUILDING 
VIRGINIA FARM BUREAU INSURANCE COMPANY 
v. 
THE TRAVELERS INDEMNITY COMPANY 
SERVE: H. v. Thornhill, Registered Agent 
300 Arboretum Place 
Chesterfield County, Virginia 
MOTION FOR JUDGMENT 
Plaintiff 
Defendant 
COMES NOW Virginia Farm Bureau Insurance Company, by coun-
sel, and moves the Court for Judgment against the Travelers 
Indemnity Company in the sum of Fifteen Thousand Dollars 
($15,000.00) by reason of the following: 
1. That on or about May 3, 1987 Roger Hubble ("Hubble") 
was a passenger in a vehicre owned and operated by Linda Clare ' 
("Clare"). 
2. As a result of negligence on the part of Harold Steven 
Garrison ("Garrison"), his vehicle and the vehicle operated by 
Clare collided and Hubble was severely injured. 
3. Garrison was insured through State Farm Mutual Insur-
ance Company which provided coverage up to $50,000 for any one 
injury arising out of an accident. 
4. Clare was insured through a policy issued by the 
plaintiff which provided uninsured/underinsured motorist coveraqe 
of up to $30,000 for any one injury. 
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5. That Hubble was insured under a policy with the 
defendant which provided uninsured/underinsured motorist 
coverage of up to $50,000 for any one injury. 
6. That State Farm agreed to pay its entire coverage in 
settlement of Hubble's claim. 
7. That pursuant to negotiations among Hubble and his 
attorney and the plaintiff and defendant herein ft was agreed 
that Hubble would settle his entire claim for personal injuries 
for the payment of Eighty Thousand Dollars ($80,000.00), 
requiring the payment of Thirty Thousand Dollars ($30,000.00) 
by the plaintiff and/or the defendant. 
8. That a dispute arose between the parties to this 
action as to whether, under the terms of the language set forth 
in § 38.2-2206 of the Code of Virginia (1988 Replacement 
Volume) and under the respective policies, plaintiff and/or the 
defendant was obligated to pay the $30,000 or a portion 
thereof. 
9. That the plaintiff and the defendant in an effort to 
avoid costly litigation equally contributed to the $30,000 and 
agreed that in doing so any such payment would not prejudice 
the right of either to seek reimbursement of the sum so paid 
either in whole or in part from the other. 
10. The plaintiff alleges that, because the coverage 
provided by State Farm exceeded the coverage provided by its 
policy, its policy was primary as to uninsured/underinsured 
coverage and thereby the plaintiff was not obligated to pay any 
sum to Hubble. 
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11. It further alleges that the defendant was therefore 
liable to Hubble, its insured, in the full amount of Thirty 
Thousand Dollars ($30,000.00). 
WHEREFORE, the plaintiff moves the Court for judgment 
against the defendant in the amount of $15,000 and its costs 
expended herein. 
Henry H. McVey, III 
VIRGINIA FARM BUREAU 
INSURANCE COMPANY 
By di r-f_I~Lt v~-~Jfi 
Of Counsel 
McGUIRE, WOODS, BATTLE & BOOTHE 
One James Center 
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Virginia Farm Bureau Insurance Company, 
Plaintiff, 
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The Travelers Indemnity Company, 
Defendant. 










Case No. LR 2202 
Comes now The Travelers Indemnity Company ("Travelers") 
and for its Grounds of Defense to Motion for Judgment of Virginia 
Farm Bureau Insurance Company ("Farm Bureau") says and alleges as 
follows: 
1. It admits the allegations contained in paragraph 1 
of the Motion for Judgment. 
2. It admits the allegations contained in paragraph 2 
of the Motion for Judgment. 
3. It admits the allegations contained in paragraph 3 
of the Motion for Judgment. 
4. It is without knowledge or information sufficient 
to form a belief as to the truth of the allegations contained in 
paragraph 4 of the Motion for Judgment. 
5. It admits the allegations contained in paragraph 5 
of the Motion for Judgment. 
- 4 -4 
6. It admits the allegations contained in paragraph 6 
of the Motion for Judqment. 
7. It admits the allegations contained in paragraph 7 
of the Motion for Judqment except to the extent that such 
allegations imply that Travelers ever agreed that it owed any sum 
! 
of money to Hubble. 
8. It admits the allegations contained in paragraph 8 
of the Motion for Judqment except to the extent that it implies! 
that- the parties agreed the underinsured motorist provision found 
in Section 38.2-2206 (1988 Repl. Vol.) controls the facts of this 
case. 
9. It admits the allegations contained in paragraph 9 
of the Motion for Judqment. 
10. With respect to the allegations contained in 
paragraph 10 of the Motion for Judgment, Travelers admits that 
State Farm's underinsured motorist coverage is primary vis-a-vis 
I 
Travelers• underinsured motorist coverage but denies that such a 
conclusion relieves State Farm of its obligation to pay Hubble the 
$30,000 due him. 
11. It denies the allegations contained in paragraph 11 
of the Motion for Judgment. 
COUNTERCLAIM 
Comes now The Travelers Indemnity Company ("Travelers 'I) 
and for its counterclaim against Virginia Farm Bureau Insurance 
Company ("Farm Bureau") says and alleges as follows: 
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1. Travelers adopts and incorporates by reference each 
and every factual allegation made by Farm Bureau in its Motion for 
Judgment which Travelers admitted to be true in its Grounds of 
Defense. 
2. Under the provisions of the governing underinsured 
motorist statute and the provisions of the applicable insurance 
policies, the underinsured motorist coverage of Farm Bureau is 
-primary to that of Travelers and, therefore, Farm Bureau was 
obligated to pay to Hubble that portion of Hubble's settlement 
which was in excess of the coverage of State Farms' policy and 
within the underinsured motorist policy limits of the Farm Bureau 
policy. 
3. The entire portion of the settlement obtained by 
Hubble in excess of the coverage of State Farm was within the 
underinsured motorist coverage limits of the Farm Bureau's policy 
and, consequently, Farm Bureau was obligated to pay $30,000 to 
Hubble in satisfaction of his underinsured motorist claim. 
4. Since Travelers paid Hubble $15,000 of the $30,000 
legally owed him by Farm Bureau, Travelers is owed $15,000 by Farm 
Bureau. 
WHEREFORE, defendant Travelers moves the Court for judg-
ment against the plaintiff Farm Bureau in the amount of $15,000 
plus costs expended. 
TRAVELERS ,INDEMNITY COMPANY 
~> . /'i 17 ~· /. /, ,, ,. ~ M-~~!f· ~ 0 . ..... (/; ... ~· . By '-<. _ _{d~/~ ~- ~£/·V: , 
-- Counsel 1 
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Edward H. starr, Jr. 
Mays & Valentine 
P.O. Box 1122 
1111 East Main Street 
Richmond, Virginia 23208 
counsel for Defendant 
CERTIFICATE OF SERVICE 
I hereby certify that a true copy of the foregoing 
responsive pleadings was mailed postage prepaid to Henry H. McVey, 
III, McGuire Woods Battle & Boothe, One James Center, Richmond, : 
Virginia 23219 on this Xf,.A day of July, 1989. 
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MELVIN R. HUGHES • .JR. 
.JuDGE 
OF" THE 
August 9, 1990 
Christopher c. Spencer, Esquire 
McGuire Woods Battle & Boothe 
One James Center 
Richmond, VA 23219 
Gary J. Spahn, Esquire 
Mays & Valentine 
P. 0. Box 1122 
Richmond, VA 23208-1122 
Re: Case No. LR-2202-1 
JOHN MARSHALL COURTS BUILDING 
800 EAST MARSHALL STREET 
RICHMOND, VIRGINIA 23219 
Virginia Farm Bureau Insurance Company 
v. 
The Traveler's Indemnity Company 
Gentlemen: 
As you know, this matter is before the court on the 
parties' cross motions for swmnary judgment. The 
fundamental issue between these two automobile insurance 
carriers here is which of them pays underinsured coverage to 
an injured person pursuant to their respective policies, how 
much and in what order, according to the following facts. 
On May 3, 1987 Roger Hubble was a passenger in a motor 
vehicle operated by Linda Clare. Harold Garrison 
negligently collided his vehicle with Clare's and Hubble 
sustained personal injuries. State Farm Mutual Insurance 
Company (State Farm) provided coverage to Garrison under its 
policy of up to $50,000 for any one injury. Plaintiff here, 
Virginia Farm Bureau Insurance Company (Farm Bureau) had 
uninsured/underinsured coverage on the Clare vehicle of up 
to $30,000 for any one injury. Defendant here, The 
Travelers Indemnity Company (Travelers) also provided 
uninsured/underinsured coverage to Hubble under its policy 
of up to $50,000 for any injury. 
The parties herein and State Farm agreed with Hubble to 
settle Hubble's claim for a total amount of $80,000 whereby 
State Farm would pay its limits of $50,000. Virginia Farm 
Bureau and Travelers then paid $15,000 each to Hubble and by 
this proceeding, each now claiming against the other 
- 8 -
8 
$15,000, the issue on the cross motions for summary judgment 
is made of who owes how much and in what order. 
Though amended again in 1989, bearing on a resolution 
of this dispute is 1988 amending language to §38. 2-2206B, 
Code of Virginia of 1950, as amended. To an extent Farm 
Bureau relies on the 1988 version of §38.2-2206B to support 
its position. The 1988 amendment to the statute reads in 
its pertinent part as follows: 
•.• any amount available for payment shall be 
credited against such policies in the following 
order of priority: 
1. The policy concerning a motor vehicle 
occupied by the injured person at the tim~ of the 
accident; 
2. The policy covering a motor vehicle not ' 
involved in the accident under which the injured 
person is a named insured; 
3. The policy covering a motor vehicle not 
involved in the accident under which the injured 1 
person is an insured other than a named insured. 
Virginia Farm Bureau takes the view that even if the 1988 
version of this statute does not apply the same result 
obtains and relieves it of any obligation to pay under its 
policy. Travelers takes the view that the pre-1988 version 
of §38.2-2206B which did not have the part mentioned above 
applies and that a provision in both policies, mentioned 
below controls. 
Both parties agree that under any applicable version of 
§38.2-2206B Hubble was underinsured in the amount of 
$30,000.00 - the difference between State Farm's liability 
coverage at $50,000.00 and the total amount of underinsured 
coverage at $80,000.00. This is derived from the language 
in the statute also in the (B) subsection of §38.2-2206 as 
follows: 
A motor vehicle is "underinsured" when and to the 
extent that, the total amount of bodily injury and 
property damage coverage applicable to the 
operation or use of the motor vehicle ••• is less 
than the total amount of uninsured motorist 
coverage afforded any person injured as a result 
of the operation or use of the vehicle. 
To put the issues in further perspective, as mentioned 
above, both parties' policies have an "other insurance" 
provision. Travelers relies on it to support its position 
that Farm Bureau is liable for the payment under its policy. 
This provisions reads: 
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With respect to bodily injury to an insured while 
occupying a motor vehicle not owned by the named 
insured, this insurance shall apply only as excess 
insurance over any other similar insurance 
available to such insured and applicable to such 
vehicle a primary insurance. 
Stating that before the 1988 amendment the "other insurance" 
provisions in the policies applied to uninsured coverage 
regarding priorities of payment, Virginia Farm Bureau argues 
that with regard to under insured coverage, a more recent 
legislative coverage enactment, the priority scheme provided 
in the "other insurance" provisions does not apply. State 
Farm Bureau argues that when underinsurance coverage came a 
credit concept as opposed to payment came with it. Applying 
the credit here, Farm Bureau contends the amount of credit 
(State Farm's $50, 000) exceeds Farm Bureau's limits 
($30,000) and Farm Bureau pays nothing. Further, Farm 
Bureau agrees with Travelers that its policy is the primary 
coverage. But Farm Bureau contends, its policy is primary 
for all purposes, payment and credit and thus by the credit 
it had no obligation. Farm Bureau further contends that the 
basis of the credit is found in the 1988 amending language 
to §38. 2-2206 (B) that the bodily injury coverage "shall be 
credited against" the uninsured motorist's policies in the 
same order of priority in which they have to pay. The 
amended version applies because the parties settled after 
the effective date of the amendment, Farm Bureau says. 
Travelers, on the other hand, argues that the "other 
insurance" provision in place before the 1988 amendment is 
not supplanted by that amendment. The statute cannot 
retroactively change the contract language in the policies 
issued before the legislature enacted the statute. Citing 
State Farm Mutual Automobile Insurance Company v. United 
Sates Automobile Association, 211 VA. 133 Travelers argues 
the Court construing the other insurance provision stated 
"the excess insurance would come into play only in the event 
the established liability exceeded the coverage of the 
primary insurance." Thus, because of the primary of Farm 
Bureau's coverage, its policy limits apply and Traveler's 
excess does not come into play and it pays nothing. 
It should be noted that the amendment took effect July 
1, 1988, after Hubble was injured but before the parties 
settled with him. 
If one assumes that the pre 1988 version of the statute 
applies the question is whether Farm Bureau is entitled to a 
"credit" as both parties agree it has the primary coverage. 
If one assumes the 1988 version applies the question is 
still whether there is a credit because the statute seems to 
give Farm Bureau a credit. The Court finds, as Travelers 
contends that the rights and obligations attendant to the 
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coverage and order of payment issues are determined at the 
time of the injury which is before the effective date of the 
amendment. The Court observes that when one considers the 
language of the amendment - argued by Farm Bureau to allow a 
credit - the better view is that that language should apply 
a credit to all such policies and the priority list should 
then apply to the order of payment making Farm Bureau first 
in line for this. As previously stated, the statute seems
1 
to say otherwise. However, given the determination that the1 
amended statute does not come into play, it is not necessary 
to examine the statute any further and decide these issues 
under it. 
The questions, then becomes whether the "other 
insurance" provisions in the policies give a credit and thus, 
absolve Farm Bureau of any obligation to pay and how 
liability for underinsured motorist coverage is established. 
Other than a formula for determining the extent to which the 
injured party is underinsured the unamended version of: 
§38.2-2206 does not by that provide a credit to anyone. 
Perhaps the statute is its amended version makes this 
different because of the credit-priority scheme mentioned 
there but there is nothing in the unamended form applicable 1 
here for a credit or in the other insurance provisions. The 
Court finds the primary carrier is that of the host vehicle, 
Clare's, insured by Farm Bureau nd the excess carrier, the' 
remote, uninvolved carrier, Travelers, is the excess one. 
The host vehicle has a more inunediate connection with the 
underlying transaction, the accident, than the uninvolved 
one which by the circumstances was more removed. 1 
Accordingly, the primary carrier pays first up to its 
limits, without any credits or deductions, and then the 
excess carrier pays to the extent of any amount remaining on
1 
the underinsured motorist coverage liability. 
Mr. Spahn, counsel for Travelers, is directed to 
provide a draft for order giving Travelers judgment for! 
$15,000 noting Farm Bureau's exceptions. 






IN THE CIRCUIT COURT OF THE CITY OF RICHMOND 
John Marshall Courts Building 
SEPTEMBER 13, 1990 







Case No. LR 2202-1 
The Travelers Indemnity Company, ) 
) 
Defendant. ) .. 
This cause came to be heard upon the cross motions for 
summary judgment filed by counsel on behalf of the plaintiff and 
defendant. 
WHEREUPON, the Court, having reviewed the allegations in 
the Motion for Judgment, the admissions in the Grounds of Defense, 
the briefs and letter memoranda filed in support of said motion 
and cross motion and having heard argument thereon, the court has 
concluded, for the reasons stated in its letter opinion of August 
0 
o 9, 1990, that the Plaintiff's Motion for Summary Judgment should 
be denied and that defendant's cross Motion for summary Judgment 
should be granted. 
It is therefore ADJUDGED and ORDERED that the Motion for 
Summary Judgment filed herein by plaintiff, Virginia Farm Bureau 
Insurance Company, is hereby DENIED and that the cross motion of 
the Travelers Indemnity Company is hereby GRANTED. Accordingly, 
judgment· in the amount of fifteen thousand dollars and no cents 
RECORDED IN JUDGMENT LIEN DOCKET 




($15,000.00) is awarded with interest thereon at the statutorY 
rate,from the date of this judgment, until paid, plus Court costs. 
I ask for this: 
Gary J. 
Mays & v le 
sovran Ce 
1111 East Main Street 
P. o. Box 1122 
Richmond, Virginia 23208-1122 
Enters: t::t I Ill ?O 
A C:;~::. 
Teste: IVA :L :::::::z·Y, Clerk 
bJfhcL'\,:4:-[p w 1sL·, l,J D.C. 
counsel for defendan~. The Travelers Indemnity Company 
Seen and objected to: fs<"-~ ~AA~ 0t-J ~ ~ ~ H~~ 
c ristopher c. Spencer 
McGuire, Woods, Battle & Boothe 
one James Center 
Richmond, Virginia 23219 
Counsel for plaintiff Virqinia Farm Bureau Insurance company 
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ASSIGNMENTS OF ERROR 
1. The trial court erred by holding that Va. Code Ann. 
§ 38.2-2206(B), as amended by the General Assembly on April 5, 
1988, does not apply to this case. 
2. The trial court erred by holding that Virginia Farm 
Bureau was not entitled to underinsured motorist coverage credit 
under the pre-amendment version of Va. Code Ann. § 38.2-2206(B). 
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